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City of Greenville, NC                                               Intermodal Bus

Transportation Center

REQUESTS FOR PROPOSALS

FOR

APPRAISAL SERVICES FOR

COMMERCIAL PROPERTIES
FOR THE

INTERMODAL BUS

TRANSPORTATION CENTER

(A Federally Funded Project)

Due: February 27, 2009 at 4 p.m.

The City of Greenville is soliciting proposals from qualified professional commercial real estate appraisers.  The appraiser will be selected by a committee on the evaluation of the most advantageous proposal based on the following criteria: (1) Professional qualifications, education, credentials and availability; (2) Expertise and prior experience with similar commercial properties, historic properties and the Uniform Relocation Act; (3) Understanding of the scope of work; and (4) Cost/Fee schedule.  On-site visits may be arranged by calling Thomas M. Moton, Jr., Assistant City Manager, at (252) 329-4432.  The appraisals shall be completed in accordance with all federal, state and local standards and techniques normally utilized by competent commercial real estate appraisers in North Carolina.  Property must be appraised and report submitted within seventy five (75) days of the contract signing.

A copy of the Request for Proposals, General Requirements and Instructions may be obtained from www.greatnc.com.  Proposal is due no later than 4 p.m. EST on February 27, 2009.  No proposal will be accepted after this date and time.  Sealed proposals containing one (1) original and four (4) copies of the Proposals as well as one (1) electronic copy on CD-ROM must be labeled “RFP Appraisal Services-Commercial Properties” on the outside of the envelope and addressed to:

Thomas M. Moton, Jr., Assistant City Manager

City of Greenville

P.O. Box 7207

Greenville, NC 27835

The City reserves the right to waive any irregularities and to accept or reject any and/or all Proposals as deemed by its sole judgment to be in the best interest of the City.
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City of Greenville, NC                                               Intermodal Bus
Transportation Center

REQUESTS FOR PROPOSALS

FOR

APPRAISAL SERVICES FOR

COMMERCIAL PROPERTIES
FOR THE

INTERMODAL BUS

TRANSPORTATION CENTER

(A Federally Funded Project)

PROPOSAL DUE DATE:  February 27, 2009
PROPOSAL DUE TIME: 4 p.m. EST
I – GENERAL INSTRUCTIONS TO RESPONDENTS

Introduction:

The City of Greenville City Council chose the Intermodal Bus Transportation Center site on May 5, 2008.  The site sits south of the Central Business District and adjacent to the west side of the East Carolina University campus.  The site is bordered by Cotanche, Evans, 8th, and 9th Streets.  See Attachment B for aerial parcel map.
Purpose:

The City of Greenville is seeking Proposals from qualified Firms to provide commercial real estate appraisal services for the City’s Intermodal Bus Transportation Center, in accordance with the terms, conditions and specifications contained in this Request for Proposals.  The work shall be performed in accordance with generally accepted appraisal standards and reporting requirements.  
Submission of Proposals:
One (1) original and four (4) copies of the Proposals as well as one (1) electronic copy on CD-ROM are due at 4:00 p.m. EST on February 27, 2009, in a sealed envelope marked “RFP Appraisal Services-Commercial Properties” on the outside and addressed to:

Thomas M. Moton, Jr., Assistant City Manager

City of Greenville

P.O. Box 7207

Greenville, NC 27835

Official Proposal for:

REQUESTS FOR PROPOSALS

FOR

APPRAISAL SERVICES FOR

COMMERCIAL PROPERTIES
FOR THE

INTERMODAL BUS

TRANSPORTATION CENTER

OF THE CITY OF GREENVILLE

1. Telegraphic proposals will not be considered.

2. Proposals may not be withdrawn after the opening.

3. Proposal requirements are outlined in “Section III – Proposal Requirements.”

Requests for Information and Clarifications:

For information concerning the technical specifications or scope of services, contact Thomas M. Moton, Jr., Assistant City Manager, City of Greenville, by e-mail at tmoton@greenvillenc.gov; it is preferred that all questions be submitted via e-mail. Fax requests will be accepted on or before February 20, 2009, 4 p.m. EST at 252-329-4435.  Such contact shall be for clarification or informational purposes only.  Material changes, if any, to the scope of services or procedures will only be transmitted by written addendum.  No variation in price or conditions shall be permitted based upon a claim of ignorance.  Submission of a proposal will be considered evidence that the submitter has familiarized itself with the nature and extent of the work, and the equipment, materials, and labor required.   

Written responses to all requests will be postmarked at least five (5) calendar days prior to proposal opening.  Any responders wanting these responses to be returned by one-day “overnight” mail should provide a completed “air bill”, or other pre-paid postage envelope, showing the respondent’s account number with the overnight express company.  All requests for clarifications must be received in writing, no later than February 20, 2009, 4 p.m. EST.
Taxes:

The City of Greenville is exempt from North Carolina sales tax and federal excise taxes, and will issue exemption certificates upon request.

Award:

The City reserves the right to award to the Firm who will best serve the interests of the City.  The City also reserves the right to waive minor variations in the specifications and in the bidding process, as well as to accept in whole or in part such proposal(s) where it deems it advisable in protection of the best interests of the City.  The City further reserves the right to accept or reject any and/or all proposals and to award or not award a contract based on this proposal.  
Complete Proposal:

The City desires a proposal that includes a plan to make appraisals of the commercial properties identified in Attachment A.
Term of Contract:

Work is to commence no later than March 29, 2009, and all appraisal reports shall be provided to the City no later than June 15, 2009.  Appraisals will be submitted directly to the Federal Transit Administration (FTA), when required, and will provide up to 2 (two) hour consultation of each of the acquisitions with the FTA.  (Note: Only appraisals over $500,000 require FTA review and consultation.) 
Site Visit:

It will be the sole responsibility of the Firm submitting the proposal to inspect the City’s location(s) prior to submitting a proposal.  No variation in price or conditions shall be permitted based upon a claim of ignorance.  Submission of a proposal will be considered evidence that the Firm has familiarized itself with the nature and extent of the work, and the equipment, materials and labor required.
II – TECHNICAL AND PERFORMANCE REQUIREMENTS
Scope of Work:
Services are needed for the appraisal of the Greenville Intermodal Bus Transportation Center of the City of Greenville.  The selected Firm will perform a detailed appraisal of all parcels and improvements in Attachment A and provide a separate appraisal report for each parcel.  The work shall be performed in accordance with generally accepted appraisal standards and reporting requirements.  The Firm shall conduct an investigation of local conditions, costs, and other factors affecting value.

Property and Equipment:
Appraisal shall include all buildings, fixed and movable equipment and furnishings, land and land improvements.

Personnel:
The work is to be performed by competent and qualified appraisal personnel with at least five (5) years verifiable experience providing appraisal services for federally funded projects.  Firms shall have at least one principal assigned to this proposal as an MAI (Member Appraisal Institute).

Report:
Three (3) complete sets of the original appraisal reports for each parcel shall be furnished and delivered to the City no later than June 15, 2009.  The contents of the report shall include, but not be limited to, the following:

(a) An appraisal certification, specifying the date and purpose of the report.

(b) A general description of the assets included in the report, the techniques used to gather data and prepare the report, and the definitions of the terminology and codes used in the report.

(c) A site plan for each location showing the general arrangement of the site and the shape and size of the buildings or other structures at the location.

(d) A summary of values by location and segregated between building, fixed equipment, and movable equipment and furnishings.

(e) A detailed listing of assets at each location, separated by class of property.

(f) The asset listing shall include a description (construction, floor area, manufacturer, model, serial number, etc.) where appropriate.

A Sample Report, showing the proposed method and details to be included in the Appraisal Report shall be included with the proposal.

Deviation from Specifications:
The Firm shall include in its proposal a statement that its proposal does not meet the specifications or includes alternatives or variations to the specifications, these differences shall be clearly stated in all respects.

Contact Person: 
The Firm shall indicate a chief contact person for purposes of discussion related to this proposal process.  Additionally, this person shall be the one authorized to make commitments on behalf of the firm and shall indicate the Firm’s overall intentions toward this contract in a signed cover letter accompanying the Firm’s proposal.

Professional Liability:
In connection with the performance of the Firm’s appraisal services, the Firm shall indemnify and hold City of Greenville and its offices and employees harmless for any and all claims, lawsuits, legal expenses, and any other costs arising out of the negligent performance of professional services caused by any error, omission or negligent act of the Firm or anyone employed by the Firm.
City of Greenville Responsibilities:
The proposal must detail what information is required from the City of Greenville in support of the appraisal process.

III – PROPOSAL REQUIREMENTS

In order to simplify the review process and obtain the maximum degree of comparison between submitted proposals, please submit your Firm’s proposal according to the outline listed below.  Be specific about the Firm’s expertise, as it relates to the City of Greenville Request for Proposals.

Submittals:   

One (1) original and four (4) copies of each set of proposals should be submitted and one (1) electronic copy in Adobe Acrobat.
1.  Letter of Transmittal:
The transmittal letter will express the Firm’s interest in undertaking this project with the City of Greenville; specifically its expertise in providing appraisal services for federally funded projects.  The letter shall also express any special factors that the Firm believes the City should consider in selecting the Firm.  Finally, the letter shall indicate the name, title, direct address and direct telephone number of the Firm’s main contact person for responding to any question, and for negotiating any contract.

2.  Firm’s Qualifications:
The Firm shall comply with all Federal, State, and Local laws applicable to the performance of the requested services.

a. State whether the Firm is Local, Regional, National, or International.

b. State the location of the office that will have primary responsibility for the Appraisal Services, as well as the number of professional staff employed at that office.

c. Describe the range of activities performed by the assigned office with primary responsibility for completion of work.

d. State the Firm’s experience as it applies to the appraisal of commercial property. Particular expertise in municipality appraisals for federally funded projects.

e. State the Firm’s performance results from similar clients.

f. State if any conflicts of interest exist in representing the City of Greenville.

Firms must be able to comply with all Federal Requirements and Special Conditions described in Attachment D.   Firms also must submit whether they participate in the North Carolina Department of Transportation Disadvantaged Business Enterprises Policy described in Attachment E. 

3.  Appraisal Procedures:
a. Provide a summary of proposed appraisal activities.

b. State the Firm’s methodology in successfully completing the requested services.

4.  Appraisal Reports:
a. It is agreed that all reports submitted to the City shall maintain and make available for inspection, audit and/or reproduction by any authorized representative of the City or any external auditor representing the City, books, documents, and or relevant information pertaining to the collections carried out for the City of Greenville and the expenses of this Contract.

b. Include examples of reports.

5.  Fee Structure:
a. Proposals shall include a fee structure for the required services and an all inclusive, not to exceed fee.

IV – EVALUATION OF PROPOSAL

Proposals will be evaluated using a comprehensive set of criteria as follows:
1) Firm Qualifications:  Thirty-five Percent (35%)
i. Experience in the required area of appraisals (be specific).

ii. Experience and performance results from similar Contracts, include municipal government Contracts (North Carolina clients).

iii. Experienced key staff members.

iv. Appraisal techniques utilized.

v. At least four (4) specific client references that may be personally contacted to discuss your firm’s work history.  Include the contact’s name, title, phone number, full address and brief project description with project date.

vi. Proof of Insurance

2) Appraisal Procedure:  Twenty Percent (20%)
i. Methodology for completing property appraisal.

ii. Implementing work plan and timetable.

3) Appraisal Reports:  Ten Percent (10%)
i. Reports provided to the City of Greenville.
ii. Flexibility to meet the City of Greenville reporting needs.

4) Fee Structure:  Twenty Percent (20%)
i. Proposed fees or fee schedule and all all-inclusive, not to exceed fee.

ii. Cost competitiveness

5) Remarks/Intangibles/Judgment:  Fifteen Percent (15%)
i. Evaluation and overall judgment of the Firm’s capability to perform the appraisal services. Evaluation of any abilities of unique advantage of the success of the project.  Other factors demonstrated in the best interest of the City.
V – METHOD OF AWARD

A review committee comprised of the Assistant City Manager, City Housing Division Manager, Public Works Director, and City Senior Urban Planner will evaluate all proposals.  A short list of submitters may or may not be interviewed.
CITY OF GREENVILLE, NORTH CAROLINA 

REQUEST FOR PROPOSALS FOR COMMERCIAL APPRAISAL SERVICES REPLY
Please submit this page upon receipt
For any clarifications, please contact Mr. Thomas M. Moton, Jr., Assistant City Manager, City of Greenville, City Manager’s Office, email:  tmoton@greenvillenc.gov, (252) 329-4432.  Please fax or mail this page upon receipt of Request for Proposals package

FAX:  252-329-4435

If you are unable to send your proposal, kindly indicate your reason for “No Proposal” below and fax back.  This will insure you remain active on our vendor list.

Date_________________________

Name:_____________________________________________________

Company:__________________________________________________

Phone:_____________________________________________________

(  ) Yes, I will be able to send a Proposal:

Name:_____________________________________________________

Company:__________________________________________________

Phone:_____________________________________________________

(  ) No, I will not be able to send a Proposal for the following reason:

____________________________________________________________

____________________________________________________________


____________________________________________________________

Name:_____________________________________________________

Company:__________________________________________________

Phone:_____________________________________________________

EXHIBIT A
Background of Project

In September 2000, the City of Greenville, together with Pitt County, East Carolina University, Pitt County Memorial Hospital, and the North Carolina Department of Transportation, contracted with Wilbur Smith Associates and its partners CB&A Research and Cherry Consulting of the Carolinas, Inc. to conduct a Regional Transit Feasibility Study in Pitt County and the surrounding region. 

Based on findings within that report, the City of Greenville contracted Martin Alexiou Bryson, PLLC, a Raleigh, NC traffic and transportation planning firm to complete a detailed feasibility study concerning a Transportation Center in 2006. According to MAB, the Greenville Intermodal Bus Transportation Center Feasibility Study examined whether and how a transportation center would help to improve citizens’ and visitors’ mobility – both for people without cars and for those seeking an alternative to congested streets – and in turn help to maintain and improve the city’s vitality and quality of life. 

As well as the potential transportation benefits, downtown revitalization efforts could also be given a boost. Greenville is growing rapidly, driven by its role as eastern North Carolina’s medical and academic hub, and is facing future congestion and mobility issues.
The Intermodal Transportation Center will act as a transfer hub for multiple transit systems in the area. The Center has been undertaken to provide enhanced service to users of public transit systems in the region. The Center will provide services for Trailways/Greyhound, Taxi services, Pitt County Area Transit, ECU Student Transit Authority, and Greenville Area Transit riders.
The proposed site for the Center is situated between 8th and 9th Streets and Evans and Cotanche Streets. North of the Center lies City Hall and Uptown Greenville. East Carolina University is located to the east of the site and the Center will provide easy access to the future Tenth Street Corridor, Pitt Memorial Hospital, and all points of Greenville, NC and Pitt County.
For more information on the Intermodal Bus Transportation Center project please visit www.greatnc.com.
ATTACHMENT A
Commercial Properties

#1, #2, #3
Parcel # 007738 &                                                               Parcel # 002730

Parcel # 016500

Zoning: CD                                                                          Zoning: CD
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Owner:

Shiv Ajemera

SHIV & RAJ LLC
Business Address: 

662 Jordan Dr. Greenville, NC
Tenants/Physical Address: 
811 Evans St.; 813 Evans St.; 823 Evans St.

#4, #5
Parcel # 008457 (Parking Lot) 

Zoning: OR

Parcel # 023377 (Parking Lot)

Zoning: CDF


Owner:

Scott Buck

East Carolina University
Business Address:
Tenants/Physical Address: N/A

Photo: N/A

#6
Parcel # 012469

Zoning: OR (Historic Property)
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Owner:

Jack Richardson, Jr.
Business Address:
2322 Mimosa Place, Wilmington, NC
Tenants/Physical Address:

805 Evans St.

#7, #8
Parcel # 019613 (Parking Lot leased to Campus Towers LLC)

Zoning: OR

Parcel # 019623 (Parking Lot leased to Campus Towers LLC)

Zoning: OR

Owner:

Shirley Savage Smith
Business Address:
5900 Masters Ct., Charlotte, NC 28226
Tenants/Physical Address: N/A

Photo: N/A

#9, #10
Parcel # 040515 (Parking Lot owned by Dr. Lee Trent, III)

Zoning: OR

Photo: N/A

Parcel # 017972 (Office Building)
Zoning: OR
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Owner:

Dr. Lee Trent, III
Business Address:
PO Box 115, Greenville, NC 
Tenants/Physical Address:

801 Evans St 

#11, #12
Parcel # 024841 (Parking Lot)

Zoning: CD

Parcel # 024842 (Parking Lot)

Zoning: CD

Owner:

Campus Towers LLC
Business Address:
PO Box 19067, Raleigh, NC 27619

Tenants/Physical Address:

N/A
Photo: N/A
#13
Parcel # 025192 (Parking Lot)

Zoning: OR


Owner: 


City of Greenville

Photo: N/A

#14
Parcel # 023220 (Campus Walk Apartments, 10 Units)

Zoning: OR
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Owner:

George S. Saad
Business Address:
404 Martinsborough Rd. Greenville, NC
Tenants/Physical Address:

810 Cotanche St. Apts #1-10

#15
Parcel # 044144 (Campus Christian Fellowship)

Zoning: OR
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Owner:

Campus Christian Fellowship

Business Address:

200 E. 8th Street Apt. #1

Tenants/Physical Address:

200 E. 8th Street Apt. #2

200 E. 8th Street Apt. #3

200 E. 8th Street Apt. #4

Source: City of Greenville Planning Department
ATTACHMENT B
Aerial Photo of Intermodal Bus Transportation Site


[image: image7]
Source: City of Greenville Planning Department.  Copy available at www.greatnc.com.
ATTACHMENT C:  ITC Commercial Appraisal Bid Form
Due: February 27, 2009 at 4 p.m. EST
Service Fee Description                                                                        Fee Cost

_________________________________________                  $_____________________

_________________________________________                  $_____________________

_________________________________________                  $_____________________
_________________________________________                  $_____________________
All Inclusive (Not to Exceed):                                                  $_____________________
Price quote includes all labor, equipment, materials, taxes, applicable insurance, business license fees, permits, and any other costs relative to the scope of work herein.  Bid price to be effective for ninety (90) days from the Bid due date herein.  Property must be appraised and report submitted within seventy five (75) days of the contract signing.
Note: The City of Greenville is exempt from federal and state excise tax.

By signature hereto the undersigned declares that I acknowledge that I have read and understand all items to be furnished and will comply fully with the requirements and specifications, except where otherwise specifically noted.  I also understand that the City shall evaluate proposals with the City’s policies, and that the City reserves the right to reject any and all proposals and to waive any irregularities which the City may deem to be in the City’s best interest.  I also represent that I am a duly authorized agent and/or employee of the Firm on which I am making the foregoing proposal on its behalf, and that no collusion in any form has occurred, either directly or indirectly.
Dated this_________________day of___________________, Year_________________

Signature________________________________________________________________

Typewritten/Printed Name__________________________________________________

Title___________________________ Firm____________________________________

Business Address_________________________________________________________

City, State, Zip___________________________________________________________

Telephone Number_______________________________ Fax_____________________ 

Email:__________________________________________________________________

Please attach the following:

· One (1) original and four (4) copies of the Proposals as well as one (1) electronic copy on CD-ROM

· Proof of Insurance Coverage

· A partial list of clients indicating the scope of practice

· List of key personnel performing and signing appraisal with experience, education, credentials, professional affiliations and copies of licenses

· Four (4) references with complete contact information for similar commercial real estate appraisals performed in the last five (5) years
ATTACHMENT D
Federal Requirements and Special Conditions

FEDERAL REQUIREMENTS AND SPECIAL CONDITIONS

for

PROFESSIONAL and ARCHITECTURAL  & ENGEENERING SERVICES

1.
General
The work performed under this contract will be financed, in part, by grants provided under programs of the Federal Transit Act, as amended.  References include, but are not limited to, the Master Agreement FTA MA (12), dated October 1, 2006; FTA Circular 4220.1E, dated June 19, 2003; "Best Practices Procurement Manual", updated March 13, 1999 with revisions through October 2005; 49 CFR Part 18 (State and Local Governments) and 49 CFR Part 19 (Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations) and any subsequent amendments or revisions thereto.

THE FOLLOWING MAY BE USED SYNONYMOUSLY:

“BIDDER” AND “CONTRACTOR”

“PURCHASER” AND “OWNER” 

2. Federal Changes 

Contractor shall at all times comply with all applicable Federal Transit Administration (FTA) regulations, policies, procedures and directives, including without limitation those listed directly or by reference in the Master Agreement between Purchaser and FTA, as they may be amended or promulgated from time to time during the term of this contract. Contractor's failure to so comply shall constitute a material breach of this contract.

3.
Notification of Federal Participation 

In the announcement of any third party contract award for goods or services (including construction services) having an aggregate value of $500,000 or more, the Purchaser agrees to specify the amount of Federal assistance to be used in financing that acquisition of goods and services and to express the amount of that Federal assistance as a percentage of the total cost of that third party contract (Public Law 102-141).

4.
Conflict of Interest
No employee, officer, board member, or agent of the Owner shall participate in the selection, award, or administration of a contract supported by Federal Transit Administration (FTA) funds if a conflict of interest, real or apparent, would be involved.  Such a conflict would arise when the employee, officer, board member, or agent, any member of his or her immediate family, his or her partner, or an organization that employs, or is about to employ any of the above, has a financial or other interest in the firm selected for award.

5.
Lobbying
Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying Disclosure Act of 1995, PL 104-65 (2 U.S.C. §1601,et seq.).  Contractors who apply or bid for an award of $100,000 or more shall file the certification required by 49 CFR part 20, “New Restrictions on Lobbying.”  Each tier certifies to the tier above that it will not and has not used Federal appropriated funds to pay any person or organization for influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 U.S. C. 1352.  Each tier shall comply with Federal statutory provisions o the extent applicable prohibiting the use of Federal assistance funds for activities designed to influence congress to a State legislature on legislation or appropriations, except through proper official channels.  Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to that Federal contract, grant or award covered by 31 U.S.C. 1352.  Such disclosures are forwarded from tier to tier up to the recipient.

The requisite “Lobbying Certification” is included as ATTACHMENT A (attach Standard Form-LLL if necessary) and must be executed for contracts of $100,000 or more and prior to the award of the contract.
6.
Civil Rights
(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6101 et seq., section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12101, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will not discriminate against any employee or applicant for employment because of race, color, creed, national origin, sex, age, or disability. In addition, the Contractor agrees to comply with applicable Federal implementing regulations and other implementing requirements FTA may issue.

(2) Equal Employment Opportunity - The following equal employment opportunity requirements apply to the underlying contract:

(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to comply with all applicable equal employment opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement Executive Order No. 11246, "Equal Employment Opportunity," as amended by Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 2000e note), and with any applicable Federal statutes, executive orders, regulations, and Federal policies that may in the future affect construction activities undertaken in the course of the Project.  The Contractor agrees to take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, creed, national origin, sex, or age.  Such action shall include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(b)
Equal Employment Opportunity Requirements for Construction Activities.  For activities determined by the U.S. Department of Labor (U.S. DOL) to qualify as “construction,” the Contractor agrees to comply and assures the compliance of each subcontractor at any tier of the Project, with all applicable equal employment opportunity requirements of U.S. DOL regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., which implement Executive Order No. 11246, "Equal Employment Opportunity," as amended by Executive Order No. 11375, "Amending Executive Order No. 11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 2000(e) note, and also with any Federal laws, regulations, and directives affecting construction undertaken as part of the Project.

(3) Nondiscrimination on the Basis of Age – The Contractor agrees to comply with all applicable requirements of the Age Discrimination Act of 1975, as amended, 42 U.S.C. §§ 6101 et seq., and with implementing regulations, which prohibit employment and other discrimination against individuals on the basis of age.

(4)  Access for Individuals with Disabilities - The Contractor agrees to comply with 49 U.S.C. § 5301(d), which states the Federal policy that elderly individuals and individuals with disabilities have the same right as other individuals to use public transportation services and facilities, and that special efforts shall be made in planning and designing those services and facilities to implement transportation accessibility rights for elderly individuals and individuals with disabilities.  The Contractor also agrees to comply with all applicable provisions of section 504 of the Rehabilitation Act of 1973, as amended, with 29 U.S.C. § 794, which prohibits discrimination on the basis of disability; with the Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12101 et seq., which requires that accessible facilities and services be made available to individuals with disabilities; and with the Architectural Barriers Act of 1968, as amended, 42 U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be accessible to individuals with disabilities.  In addition, the Contractor agrees to comply with applicable Federal regulations and directives and any subsequent amendments thereto, except to the extent the Federal Government determines otherwise in writing, as follows:

(1)
U.S. DOT regulations “Transportation Services for Individuals with Disabilities (ADA)” 49 C.F.R. Part 37;

(2)
U.S. DOT regulations “Nondiscrimination on the Basis of Handicap in Programs and Activities Receiving or Benefiting from Federal Financial Assistance,” 49 C.F.R. Part 27; 

(3)
Joint U.S. Architectural and Transportation Barriers Compliance Board (U.S. ATBCB) U.S. DOT regulations, “Americans with Disabilities (ADA) Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. Part 1192 and 49 C.F. R. Part 38;

(4)
U.S. DOJ regulations “Nondiscrimination on the Basis of Disability in State and Local Government Services,”28 C.F.R. Part 35; 

(5)
U.S. DOJ regulations “Nondiscrimination on the Basis of Disability by Public Accommodations and in Commercial Facilities.” 28 C.F.R. Part 36; 

(6)
U.S. GSA regulations “Accommodations for the Physically Handicapped,” 41 C.F.R. Subpart 101-19;

(7)
U.S. Equal Employment Opportunity Commission, “Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities Act,” 29 C.F.R. Part 1630;

(8)
U.S. Federal Communications Commission regulations “Telecommunications Relay Services and Related Customer Premises Equipment for the Hearing and Speech Disabled,” 49 C.F.R. Part 64, Subpart F; 

(9)
U.S. Architectural and Transportation Barriers Compliance Board regulations, “Electronic and Information Technology Accessibility Standards.” 36 C.F.R. Part 1194; 

(10)
FTA regulations, "Transportation of Elderly and Handicapped Persons," 49 C.F.R. part 609; and 

(11) Federal civil rights and nondiscrimination directives implementing the foregoing regulations.

(5) Access to Services for Persons with Limited English Proficiency. The Contractor agrees to comply with Executive Order No. 13166,"Improving Access to Services for Persons with Limited English Proficiency," 42 U.S.C. § 2000d-1 note, and U.S. DOT Notice, "DOT Guidance to Recipients on Special Language Services to Limited English Proficient (LEP) Beneficiaries," 66 Fed. Reg. 6733 et seq., January 22, 2001.

(6) Environmental Justice. The Contractor agrees to comply with the policies of Executive Order No. 12898, "Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations," 42 U.S.C. § 4321 note.

(7) Other Nondiscrimination Statutes. The Contractor agrees to comply with all applicable requirements of any other nondiscrimination statute(s) that may apply to this Contract.

(8) The Contractor also agrees to include these requirements in each subcontract financed in whole or in part with Federal assistance provided by FTA, modified only if necessary to identify the affected parties.

7.
Contracting with Disadvantaged Business Enterprises
The newest version on the Department of Transportation’s Disadvantaged Business Enterprise (DBE) program became effective July 16, 2003. 


a. This contract is subject to the requirements of Title 49, Code of Federal Regulations, Part 26, Participation by Disadvantaged Business Enterprises in Department of Transportation Financial Assistance Programs and with section 1101(b) of SAFETEA‑LU, 23 U.S.C. § 101.   The national goal for participation of Disadvantaged Business Enterprises (DBE) is 10%.  The NC Department of Transportation/Public Transportation Division’s overall goal for DBE participation is 39.1%. 


b. The contractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of this DOT-assisted contract. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as {insert agency name} deems appropriate. Each subcontract the contractor signs with a subcontractor must include the assurance in this paragraph (see 49 CFR 26.13(b)). 

{Professional Service contracts do not require setting separate contract goals;  use the following} The successful bidder/offeror will be required to report its DBE participation obtained through race-neutral means throughout the period of performance.


c. The contractor is required to pay its subcontractors performing work related to this contract for satisfactory performance of that work no later than 30 days after the contractor’s receipt of payment for that work from the {insert agency name}. In addition, [the contractor may not hold retainage from its subcontractors.] [is required to return any retainage payments to those subcontractors within 30 days after the subcontractor's work related to this contract is satisfactorily completed.] [is required to return any retainage payments to those subcontractors within 30 days after incremental acceptance of the subcontractor’s work by the {insert agency name} and contractor’s receipt of the partial retainage payment related to the subcontractor’s work.]


d. The contractor must promptly notify {insert agency name}, whenever a DBE subcontractor performing work related to this contract is terminated or fails to complete its work, and must make good faith efforts to engage another DBE subcontractor to perform at least the same amount of work. The contractor may not terminate any DBE subcontractor and perform that work through its own forces or those of an affiliate without prior written consent of {insert agency name}. 

8.
Clean Air Act
(a) The Contractor agrees to comply with all applicable standards, orders, or regulations issued pursuant to Section 306 of the Clean Air Act as amended, 42 U.S.C. § 7414 as amended and other applicable provisions of the Clean Air Act, as amended, 42 U.S.C. §§ 7401 through 7671q.  The Contractor agrees to report each violation to the Purchaser and understands and agrees that the Purchaser will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office. 

(b) The Contractor also agrees to comply with the applicable requirements of section 176(c) of the Clean Air Act, 42 U.S.C. § 7506(c), consistent with the joint FHWA/FTA document, “Interim Guidance for Implementing Key SAFETEA‑LU Provisions on Planning, Environment, and Air Quality for Joint FHWA/FTA Authorities,” dated September 2, 2005, and any subsequent applicable Federal directives that may be issued; with U.S. EPA regulations, "Conformity to State or Federal Implementation Plans of Transportation Plans, Programs, and Projects Developed, Funded or Approved Under Title 23 US.C. or the Federal Transit Act," 40 C.F.R. Part 51, Subpart T; and "Determining Conformity of Federal Actions to State or Federal Implementation Plans," 40 C.F.R. Part 93, and any subsequent Federal conformity regulations that may be promulgated.  To support the requisite air quality conformity finding for the Project, the Recipient agrees to implement each air quality mitigation or control measure incorporated in the Project.  The Recipient further agrees that any Project identified in an applicable State Implementation Plan (SIP) as a Transportation Control Measure will be wholly consistent with the design concept and scope of the Project described in the SIP.

(c) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000 financed in whole or in part with Federal Assistance provided by FTA.

9.
Clean Water
(a)  The Contractor agrees to comply with all applicable standards, orders, or regulations issued pursuant to Section 508 of the Clean Water Act, as amended, 33 U.S.C. § 1368, and other applicable requirements of the Clean Water Act, as amended, 33 U.S.C. §§ 1251 through 1377, The Contractor agrees to report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.  

(b)  The Contractor also agrees to include these requirements in each subcontract exceeding $100,000 financed in whole or in part with Federal assistance provided by FTA.  

10.
Environmental Protection 

The Contractor agrees to comply with all applicable requirements of the National Environmental Policy Act of 1969, as amended 42 U.S.C. subsection 4321 et seq. in accordance with Executive Order No. 12898, “Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations,” 59 Fed. Reg. 7629, Feb. 16, 1994, FTA statutory requirements on environmental matters at 49 U.S.C. section 5324(b); Council on Environmental Quality regulations on compliance with the National Environmental Policy Act of 1969, as amended, 40 C.F.R. Part 1500 et seq. and joint FHWA FTA regulations, “environmental Impact and Related procedures,” 23 C.F.R. Part 771 and 49 C.F.R. Part 622; and when promulgated, FHWA/FTA joint regulations, "NEPA and Related Procedures for Transportation Decisionmaking, Protection of Public Parks, Wildlife and Waterfowl Refuges, and Historic Sites," 23 C.F.R. Part 1420 and 49 C.F.R. Part 623.   As a result of enactment of 23 U.S.C. §§ 139 and 326 as well as to amendments to 23 U.S.C. § 138, environmental decisionmaking requirements imposed on FTA projects to be implemented consistent with the joint FHWA/FTA document, “Interim Guidance for Implementing Key SAFETEA‑LU Provisions on Planning, Environment, and Air Quality for Joint FHWA/FTA Authorities,” dated September 2, 2005, and any subsequent applicable Federal directives that may be issued, except to the extent that FTA determines otherwise in writing.

11.
Energy Conservation
The Contractor agrees to comply with mandatory standards and policies relating to energy efficiency that are contained in the state energy conservation plans issued in compliance with the Energy Policy and Conservation Act, 42 U.S.C. Sect. 6321 et seq.
12.
Fly America
The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly America" Act) in accordance with the General Services Administration's regulations at 41 CFR Part 301-10, which provide that recipients and subrecipients of Federal funds and their contractors are required to use U.S. Flag air carriers for U.S. Government-financed international air travel and transportation of their personal effects or property, to the extent such service is available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly America Act. The Contractor shall submit, if a foreign air carrier was used, an appropriate certification or memorandum adequately explaining why service by a U.S. flag air carrier was not available or why it was necessary to use a foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly America requirements. The Contractor agrees to include the requirements of this section in all subcontracts that may involve international air transportation.

13.
Debarment and Suspensions
This contract is a covered transaction for purposes of 49 CFR Part 29. As such, the contractor is required to verify that none of the contractor, its principals, as defined at 49 CFR 29.995, or affiliates, as defined at 49 CFR 29.905, are excluded or disqualified as defined at 49 CFR 29.940 and 29.945. 


The contractor is required to comply with 49 CFR 29, Subpart C and must include the requirement to comply with 49 CFR 29, Subpart C in any lower tier covered transaction it enters into.


By signing and submitting its bid or proposal, the bidder or proposer certifies as follows:

The certification in this clause is a material representation of fact relied upon by (procuring agency).  If it is later determined that the bidder or proposer knowingly rendered an erroneous certification, in addition to remedies available to (procuring agency), the Federal Government may pursue available remedies, including but not limited to suspension and/or debarment. The bidder or proposer agrees to comply with the requirements of 49 CFR 29, Subpart C while this offer is valid and throughout the period of any contract that may arise from this offer. The bidder or proposer further agrees to include a provision requiring such compliance in its lower tier covered transactions. 

The Owner will be reviewing all third party contractors under the Excluded Parties Listing System at http://epls.arnet.gov/ before entering into any contracts.

The requisite Debarment and Suspension Certification is included as ATTACHMENT B (attach additional statement if necessary) and must be executed for contracts of $25,000 or more and prior to the award of the contract.
14.
Termination or Cancellation of Contract
Termination or cancellation of the contract, in whole or in part, may be determined by the project if it is in the best interest of the project.  A notice of termination shall be delivered to the Contractor, specifying the extent to which performance of work under the contract is terminated, and the date upon which such termination becomes effective.  The Contractor shall be paid for work that has been performed and completed up to the time of termination.  The Contractor shall promptly submit its termination claim to be paid.  A 30 day notice of termination shall be required. 

15.
Breach of Contract
If the Contractor fails to make delivery of the equipment, supplies, or services within the specified terms of the contract, or fails to perform within the provisions of the contract,  the contract may be terminated by reason of default or breach.  A written notice of default or breach of contract shall be presented to the Contractor within three (3) working days of such failure.  The Contractor will only be paid the contract price for equipment delivered and accepted in accordance with the requirements set forth in the contract.

If it is determined that the Contractor had an excusable reason for not performing, such as a strike, fire, or flood, events which are not the fault of or are beyond the control of the Contractor, the project, after setting up a new delivery of performance schedule, may allow the Contractor to continue work, or treat the termination as a termination for convenience.

The project in its sole discretion may, in the case of breach of contract, allow the Contractor a specified period of time in which to correct the defect.  In such case, the notice of termination will state the time period in which the correction is permitted and other appropriate conditions.

If Contractor fails to remedy to the project's satisfaction the breach or default or any of the terms, covenants, or conditions of this contract within twenty (20) days after written notice from the project setting forth the nature of said breach or default, the project shall have the right to terminate the Contract without any further obligation to Contractor. Any such termination for default shall not in any way operate to preclude the project from also pursuing all available remedies against Contractor and its sureties for said breach or default.

16.
Resolution of Disputes   
Disputes ‑ Disputes arising in the performance of this Contract which are not resolved by agreement of the parties shall be decided in writing by the authorized representative of the project. This decision shall be final and conclusive unless within ten (10) days from the date of receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to the authorized representative of the project. In connection with any such appeal, the Contractor shall be afforded an opportunity to be heard and to offer evidence in support of its position. The decision of the authorized representative of the project shall be binding upon the Contractor and the Contractor shall abide be the decision.

Performance During Dispute ‑ Unless otherwise directed by project, Contractor shall continue performance under this Contract while matters in dispute are being resolved.

Claims for Damages - Should either party to the Contract suffer injury or damage to person or property because of any act or omission of the party or of any of his employees, agents or others for whose acts he is legally liable, a claim for damages therefor shall be made in writing to such other party within a reasonable time

after the first observance of such injury of damage.

Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes and other matters in question between the (Recipient) and the Contractor arising out of or relating to this agreement or its breach will be decided by arbitration if the parties mutually agree, or in a court of competent jurisdiction within the State in which the (Recipient) is located.

Rights and Remedies - The duties and obligations imposed by the Contract Documents and the rights and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies otherwise imposed or available by law. No action or failure to act by the (Recipient), (Architect) or

Contractor shall constitute a waiver of any right or duty afforded any of them under the Contract, nor shall any such action or failure to act constitute an approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

17.
Protest Procedures
To ensure that protests are received and processed effectively the Purchaser shall  provide written bid protest procedures upon request.  In all instances information regarding the protest shall be disclosed to the N.C. Department of Transportation (NCDoT).  All protest requests and decisions must be in writing.  A protester must exhaust all administrative remedies with the Purchaser before pursuing remedies through the NCDoT.  Reviews of protests by the NCDoT will be limited to the Purchaser’s failure to have or follow its protest procedures, or its failure to review a complaint or protest. An appeal to the NCDoT must be received by the Department within three (3) working days of the date the protester knew or should have known of the violation.  An appeal to FTA must be received by the cognizant FTA regional or Headquarters Office within five (5) working days of the date the protester knew or should have known of the violation.  Violations of Federal law or regulation will be handled by the complaint process stated within that law or regulation.  Violations of State or local law or regulations will be under the jurisdiction of State or local authorities.

18.
No Federal Government Obligations to Third Parties
(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the underlying contract, absent the express written consent by the Federal Government, the Federal Government is not a party to this contract and shall not be subject to any obligations or liabilities to the Purchaser, Contractor, or any other party (whether or not a party to that contract) pertaining to any matter resulting from the underlying contract.

(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in part with Federal assistance provided by FTA. It is further agreed that the clause shall not be modified, except to identify the subcontractor who will be subject to its provisions.

19.
False or Fraudulent Statements or Claims
(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as amended, 31 U.S.C. § § 3801 et seq . and U.S. DOT regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of the underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it may make, or causes to be made, pertaining to the underlying contract or the FTA assisted project for which this contract work is being performed. In addition to other penalties that may be applicable, the Contractor further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal Government reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government deems appropriate.

(2) The Contractor also acknowledges that if it makes a false, fictitious, or fraudulent claim, statement, submission, certification, or agreement with or to the Federal Government involving a project authorized by 49 U.S.C. chapter 53 or any other Federal law, the Federal Government reserves the right to impose on the Contractor the penalties of 49 U.S.C. 5323(l), 18 U.S.C. § 1001 or other applicable Federal law to the extent the Federal Government deems appropriate.

(3) The Contractor agrees to include the above two clauses in each subcontract financed in whole or in part with Federal assistance provided by FTA. It is further agreed that the clauses shall not be modified, except to identify the subcontractor who will be subject to the provisions.

20.
Access to Records and Reports 
The Contractor agrees to permit, and require its subcontractors to permit, the U.S. Secretary of Transportation, and the Comptroller General of the United States, and, to the extent appropriate, the State, or their authorized representatives, upon their request to inspect all Project work, materials, payrolls, and other data, and to audit the books, records, and accounts of the Contractor and its subcontractors pertaining to the Project, as required by 49 U.S.C. § 5325(g).

Contractor also agrees, pursuant to 49 C.F.R. 633.17 to provide the FTA Administrator or his authorized representatives including any PMO Contractor access to Contractor’s records and construction sites pertaining to a major capital project, defined at 49 U.S. D. 5302(a)1, which is receiving federal financial assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311.

The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed. 

The Contractor agrees to maintain all books, records, accounts and reports required under this contract for a period of not less than three (3) years after that date of termination or expiration of this contract, except in the event of litigation or settlement of claims arising from the performance of this contract, in which case Cont5ractor agrees to maintain same until the Purchaser, the FTA Administrator, the Comptroller General, or any of their duly authorized representatives have disposed of all such litigation, appeals, claims or exceptions related thereto.  Reference 49 C.F.R. 18.39 (i)(11).

21.
Patents and Rights in Data


A. Rights in Data - These following requirements apply to each contract involving experimental, developmental, or research work:

(1) The term "subject data" used in this clause means recorded information, whether or not copyrighted, that is delivered or specified to be delivered under the contract.  The term includes graphic or pictorial delineation in media such as drawings or photographs; text in specifications or related performance or design-type documents; machine forms such as punched cards, magnetic tape, or computer memory printouts; and information retained in computer memory.  Examples include, but are not limited to: computer software, engineering drawings and associated lists, specifications, standards, process sheets, manuals, technical reports, catalog item identifications, and related information.  The term "subject data" does not include financial reports, cost analyses, and similar information incidental to contract administration.

(2)  The following restrictions apply to all subject data first produced in the performance of the contract to which this Attachment has been added:

(a) Except for its own internal use, the Purchaser or Contractor may not publish or reproduce subject data in whole or in part, or in any manner or form, nor may the Purchaser or Contractor authorize others to do so, without the written consent of the Federal Government, until such time as the Federal Government may have either released or approved the release of such data to the public; this restriction on publication, however, docs not apply to any contract with an academic institution.

(b) In accordance with 49 C.F.R. § 18.34 and 49 C.F.R. § 19.36, the Federal Government reserves a royalty-free, non-exclusive and irrevocable license to reproduce, publish, or otherwise use, and to authorize others to use, for "Federal Government purposes", any subject data or copyright described in subsections (2)(b)l and (2)(b)2 of this clause below.  As used in the previous sentence, "for Federal Government purposes," means use only for the direct purposes of the Federal Government.  Without the copyright owner's consent, the Federal Government may not extend its Federal license to any other party.

1. Any subject data developed under that contract, whether or not a copyright has been obtained; and

2. Any rights of copyright purchased by the Purchaser or Contractor using Federal assistance in whole or in part provided by FTA.

(c) When FTA awards Federal assistance for experimental, developmental, or research work, it is FTA's general intention to increase transportation knowledge available to the public, rather than to restrict the benefits resulting from the work to participants in that work.  Therefore, unless FTA determines otherwise, the Purchaser and the Contractor performing experimental developmental, or research work required by the underlying contract to which this Attachment is added agrees to permit FTA to make available to the public, either FTA's license in the copyright to any subject data developed in the course of that contract, or a copy of the subject data first produced under the contract for which a copyright has not been obtained.  If the experimental, developmental, or research work, which is the subject of the underlying contract, is not completed for any reason whatsoever, all data developed under that contract shall become subject data as defined in subsection (a) of this clause and shall be delivered as the Federal Government may direct.  This subsection (e), however, does not apply to adaptations of automatic data processing equipment or programs for the Purchaser or Contractor's use whose costs are financed in whole or in part with Federal assistance provided by FTA for transportation capital projects.

(d) Unless prohibited by state law, upon request by the Federal Government, the Purchaser and the Contractor agree to indemnify, save, and hold harmless the Federal Government, its officers, agents, and employees acting within the scope of their official duties against any liability, including costs and expenses, resulting from any willful or intentional violation by the -Purchaser or Contractor of proprietary rights, copyrights, or right of privacy, arising out of the publication, translation, reproduction, delivery, use, or disposition, of any data furnished under that contract.  Neither the Purchaser nor the Contractor shall be required to indemnify the Federal Government for any such liability arising out of the wrongful act of any employee, official, or agents, of the Federal Government.

(e) Nothing contained in this clause on rights in data shall imply a license to the Federal Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Federal Government under any patent.

(f) Data developed by the Purchaser or Contractor and financed entirely without using Federal assistance provided by the Federal Government that has been incorporated into work required by the underlying contract to which this Attachment has been added is exempt from the requirements of subsections (b), (c), and (d) of this clause, provided that the Purchaser or Contractor identifies that data in writing at the time of delivery of the contract work

(g) Unless FTA determines otherwise, the Contractor agrees to include these requirements in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

(3) Unless the Federal Government later makes a contrary determination in writing, irrespective of the Contractor's status (i.e., a large business, small business, state government or state instrumentality, local government, nonprofit organization, institution of higher education, individual, etc.), the Purchaser and the Contractor agree to take the necessary actions to provide, through FTA, those rights in that invention due the Federal Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," 37 C.F.R. Part 401.

(4) The Contractor also agrees to include these requirements in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

B. Patent Rights - These following requirements apply to each contract involving experimental, developmental, or research work:

(1) General - If any invention, improvement, or discovery is conceived or first actually reduced to practice in the course of or under the contract to which this Attachment has been added, and that invention, improvement, or discovery is patentable under the laws of the United States of America or any foreign country, the Purchaser and Contractor agree to take actions necessary to provide immediate notice and a detailed report to the party at a higher tier until FTA is ultimately notified.

(2) Unless the Federal Government later makes a contrary determination in writing, irrespective of the Contractor's status (a large business, small business, state government or state instrumentality, local government, nonprofit organization, institution of higher education, individual), the Purchaser and the Contractor agree to take the necessary actions to provide, through FTA, those rights in that invention due the Federal Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," 37 C.F.R. Part 401.

(3) The Contractor also agrees to include the requirements of this clause in each subcontract for experimental, developmental, or research work financed in whole or in part with Federal assistance provided by FTA.

22.
Privacy
To the extent that the Contractor, or its subcontractors, if any, or any to their respective employees administer any system of records on behalf of the Federal Government, Contractor agrees to comply with, and assure the compliance of its subcontractors, if any, with the information restrictions and other applicable requirements of the Privacy Act of 1974, as amended, 5 U.S.C. Sect. 552, (the Privacy Act).

The Contractor shall obtain the express consent of the Department and the Federal Government before the Contractor, and any subcontractors, or any of their respective employees operate a system of records on behalf of the Federal Government.  Failure to do so may result in termination of the Contract and civil and criminal penalties for violation of the Privacy Act.

23.
National Intelligent Transportation Systems Architecture and Standards  

To the extent applicable, the Recipient agrees to conform to the National Intelligent Transportation Systems (ITS) Architecture and Standards as required by section 5206(e) of TEA-21, 23 U.S.C. § 502 note, and comply with FTA Notice, "FTA National ITS Architecture Policy on Transit Projects" 66 Fed. Reg. 1455 et seq., January 8, 2001, and other Federal requirements that may be issued. 

(applicable to ITS projects)

24.
Seismic Safety
The contractor agrees that any new building or addition to an existing building will be designed and constructed in accordance with the standards for Seismic Safety required in Department of Transportation Seismic Safety Regulations 49 C.F.R. Part 41, and will certify to compliance to the extent required by the regulation the contractor also agrees to ensure that all work performed under this contract including work performed by a subcontractor is in compliance with the standards required by the Seismic Safety Regulations and the certification of compliance issued on the project. (applicable to A&E contracts)
25.
State and Local Disclaimer 

The use of many of the suggested clauses are not governed by Federal law, but are significantly affected by State law. The language of the suggested clauses may need to be modified depending on state law, and that before the suggested clauses are used in the grantees procurement documents, the grantees should consult with their local attorney. 

26.
Incorporation of Federal Transit Administration (FTA) Terms
The preceding provisions include, in part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in the preceding contract provisions. All contractual provisions required by DOT, as set forth in FTA Circular 4220.1E, dated June 19, 2003, are hereby incorporated by reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict with other provisions contained in this Agreement. The Contractor shall not perform any act, fail to perform any act, or refuse to comply with any (name of grantee) requests which would cause (name of grantee) to be in violation of the FTA terms and conditions. 

27.
Hold Harmless
Except as prohibited or otherwise limited by State law, the Contractor agrees to indemnify, save, and hold harmless the Purchaser/Owner of this Purchase Contract and its officers, agents, and employees acting within the scope of their official duties against any liability, including all claims, losses, costs and expenses accruing or resulting to any other person, firm, or corporation furnishing or supplying work, services, materials, or supplies in connection with the performance of this contract, and from any and all claims and losses accruing or resulting to any person, firm, or corporation that may be injured or damaged by the contractor or subcontractor in the performance of this contract and that are attributable to the negligence or intentionally tortuous acts of the contractor. 

The Contractor represents and warrants that it shall make no claim of any kind or nature against the Purchaser or it’s agents who are involved in the delivery or processing of contractor goods to the Purchaser.  The representation and warranty in the preceding sentence shall survive the termination or expiration of this contract.

28. 
Seat Belt Usage
Pursuant to Executive Order No. 13043, April 16, 1997, 23 U. S. C. § 402, the Contractor is encouraged to adopt on the job seat belt use policies and programs for its employees when operating company owned, rented, or personally-operated vehicles and include this provision in any third party subcontracts entered into under this project.

29.
Metric System
To the extent required by U.S. DOT or FTA, the Contractor agrees to use the metric system of measurement in its Contract activities as may be required by 49 U.S.C. Sect. 205a et seq.; Executive Order No. 12770, "Metric Usage in Federal Government Programs," 15 U.S.C. Sect. 205a; and other regulations, guidelines and policies issued by U.S. DOT or FTA.  To the extent practicable and feasible, the Contractor agrees to accept products and services with dimensions expressed in the metric system of measurement. 

30.
Exclusionary or Discriminatory Specifications
The Contractor agrees that it will comply with the requirements of 49 U.S.C. Sect. 5325(h) by refraining from using any funds derived from FTA in performance of this Contract to support procurements using exclusionary or discriminatory specifications. 

CERTIFICATION REGARDING LOBBYING

(To be submitted with all bids or offers exceeding $100,000; must be executed prior to Award)

The undersigned  


 certifies, to the best of his or her knowledge and belief, that:




    (Contractor)

1.
No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any persons for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding to any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

2.
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying", in accordance with its instructions [as amended by "Government wide Guidance for New Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96).  Note: language in paragraph (2) herein has been modified in accordance with Section 10 of the Lobbying Disclosure Act of 1995 (P.L. 104-65, to be codified at 2 U.S.C. 1601, et seq .)]

3.
The undersigned shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly. 


This certification is a material representation of fact upon which reliance is placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transactions imposed by 31, U.S.C. 1352 (as amended by the Lobbying Disclosure Act of 1995).  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

[Note: Pursuant to 31 U.S.C. 1352(c)(1)-(2)(A), any person who makes a prohibited expenditure or fails to file or amend a required certification or disclosure form shall be subject to a civil penalty of not less than $10,000 for each such expenditure or failure.]

The Contractor, ___________________,  certifies or affirms the truthfulness and accuracy of each statement of its certification and disclosure, if any.  In addition, the Contractor understands and agrees that the provisions of 31 U.S.C. Section A 3801 et seq., apply to this certification and disclosure, if any.

                                     



 







Date







Signature of Contractor’s Authorized Official

Name and Title of Contractors Authorized Official

Subscribed and sworn to before me this       day of               , 20    , in the State of 
;

and the County of                          .









Notary Public                                      









My Appointment Expires                     

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,

INELIGIBILITY and VOLUNTARY EXCLUSION

LOWER TIER COVERED TRANSACTION

(To be submitted with all bids exceeding $25,000.)

(1) The prospective lower tier participant (Bidder/Contractor) certifies, by submission of this bid or proposal, that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency. 

(2) Where the prospective lower tier participant (Bidder/Contractor) is unable to certify to any of the statements in this certification, such prospective participant shall attach an explanation to this proposal. 

The lower tier participant (Bidder/Contractor), 




, certifies or affirms the truthfulness and accuracy of this statement of its certification and disclosure, if any. 









SIGNATURE                                    









TITLE                                               









COMPANY                                      









DATE                                               

State of                                   


County of                               


Subscribed and sworn to before me this        day of              
   

 , 20       .








Notary Public                                      








My Appointment Expires                    

ATTACHMENT E
NCDOT Disadvantaged Business Enterprises Policy

NORTH CAROLINA DEPARTMENT OF TRANSPORTATION DBE POLICY
DISADVANTAGED BUSINESS ENTERPRISES (Race and Gender Neutral)
12-16-05R
POLICY

It is the policy of the North Carolina Department of Transportation that Disadvantaged Business Enterprises shall have the opportunity to participate in the performance of contracts financed in whole or in part by Federal Funds in order to create a level playing field.

The Firm is also encouraged to give every opportunity to allow DBE participation in Supplemental Agreements.

OBLIGATION

The Firm, subcontractor, and sub-recipient shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract.  The firm shall carry out applicable requirements of 49 CFR 26 in the award and administration of federally assisted contracts.  Failure by the firm to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy, as the Department deems necessary.

GOALS

Even though specific DBE goals may not have been established for this project the Firm shall report the anticipated utilization of DBE’s during the completion of the project or executed task orders as defined in the LISTING OF DBE SUBCONTRACTORS below.   

The Firm shall exercise all necessary and reasonable steps to ensure that Disadvantaged Business Enterprises participate up to the level submitted in the firms Letter of Interest (LOI) or project proposal.

LISTING OF DBE SUBCONTRACTORS 
All firms, at the time the LOI or project proposal is submitted, must also submit a listing of DBE participation on the appropriate form (or facsimile thereof) contained elsewhere in this proposal in order for the LOI or project proposal to be considered responsive.  Firms must indicate the total dollar value of DBE participation for the contract.  In the event the firm has no DBE participation, it is still required to indicate this on the forms by entering the word or number zero.  Blank forms will not be deemed to represent zero participation.  LOI OR PROJECT PROPOSALS SUBMITTED WHICH DO NOT HAVE DBE PARTICIPATION INDICATED ON THE APPROPRIATE FORM WILL NOT BE READ PUBLICLY DURING THE OPENING OF LOI OR PROJECT PROPOSALS.  The Department will not consider these LOI or project proposals for award and they will be returned to the firm.  Firms have the option of submitting their DBE participation in an abbreviated format as required in Paragraph A below, or the firm may submit their DBE participation in the additional detail required by Paragraph B below.  In the event the firm elects to submit DBE participation in accordance with Paragraph A and is selected, that firm must deliver to the Department no later than 12:00 noon of the sixth day following the opening of LOI or project proposals, a detailed DBE submittal as required by Paragraph B below.

Only those DBE firms with current certification by the Department will be considered acceptable for listing in the firm submittal of DBE participation.

A.
The Firm shall indicate on the form for listing of DBE subcontractors contained elsewhere in this proposal the following required information:


REQUIRED INFORMATION

(1)
The names and addresses of DBE firms committed to participate in the contract

(2)
The description of the Service or Item to be performed and/or provided by each DBE firm;                                 and


(3)
The anticipated utilization of each DBE based on planned efforts.


Failure to indicate the required information on the specified form will cause the LOI or project proposal to be considered nonresponsive and it may be rejected.

B.
In lieu of submitting the information required by (A) above, the firm may submit the detailed information that required below along with the LOI or project proposal form.


REQUIRED INFORMATION

(1)
The names and addresses of DBE firms committed to participate in the contract

(2)
The Contract Item Numbers and Contract Item Descriptions and agreed upon unit prices of work to be performed by each DBE firm; and

(3)
The total dollar amount to be paid to each DBE based on agreed upon unit prices.


Failure to indicate the required information on the specified form will cause the LOI or project proposal to be considered nonresponsive and it may be rejected.


The firm is required to submit written documentation of the firm’s commitment to use a DBE subcontractor and written confirmation from each DBE, listed in the proposal form, indicating their participation in the contract.


The Department will not allow any substitutions, deletions, or other alterations to the listing of firms committed for DBE participation and/or the respective listed contract item numbers after the opening of the LOI or proposal.  The Department will not allow adjustments to total dollar amount of DBE participation after the opening of LOI or project proposals that would result in the DBE participation being less than the anticipated utilization.  The only exceptions to the requirements of this paragraph will be:  (1) to allow for replacement of a DBE firm that had been decertified after opening of LOI or project proposals, and (2) to allow alteration of the listed contract item numbers subject to the Firm submitting sufficient documentation to verify an obvious error in the initial submittal.

DBE DIRECTORY

Firms can access a list of Disadvantaged Business Enterprises (DBE) which have been certified as such by the North Carolina Department of Transportation by clicking on the following http://apps.dot.state.nc.us/vendor/directory/.  Only those DBE firms with current certification may be listed in the proposal form. 

The listing of an individual firm in the Department’s directory shall not be construed as an endorsement of the firms’ capability to perform certain work.

REPLACEMENT OF DBEs

If any DBE Subcontractor submitted on the form for listing of DBE Subcontractors, contained elsewhere in this proposal form, is terminated or fails to complete its work on the contract for any reason, the Contractor shall take all necessary, reasonable steps to replace the DBE Subcontractor with another DBE Subcontractor to perform at least the same amount of work of the contract as the DBE that was terminated.


Decertification


If a Prime Firm has listed a DBE firm in his LOI or project proposal submitted and that DBE Subcontractor is subsequently decertified by the Department, then the Department will not require the Prime Firm to solicit replacement DBE participation equal to the remaining work to be performed by the decertified firm.  The participation equal to the remaining work performed by the decertified firm will count toward the contract utilization but may not be counted toward the overall program goal.

DEFINITIONS

For purposes of this provision the following definitions will apply:

(1)
Socially and economically disadvantaged individuals means a person who has a net worth of $750,000.00 or less and is a citizen or lawful permanent resident of the United States and who is:



(a)
A Black American



(b)
A Hispanic American



(c)
A Subcontinent Asian American



(d)
A Native American



(e)
An Asian‑Pacific American



(f)
A Woman

(g)
Members of other groups, or other individuals found to be economically and socially disadvantaged by the Small Business Administration under Section 8(d) of the Small Business Act, as amended (15 U.S.C. 637(d)).

(h)
Members of other groups, or other individuals found to be economically and socially disadvantaged by the N. C. Department of Transportation under the Criteria for Disadvantaged Business Enterprises as published by the Department.

(2)
Disadvantaged Business Enterprise (DBE) means a for-profit small business concern.
(a)
That is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged or, in the case of a corporation in which 51 percent of the stock is owned by one or more such individuals; and

(b)
Whose management and daily business operation are controlled by one or more of the socially and economically disadvantaged individuals who own it,

COUNTING DBE PARTICIPATION TOWARD MEETING THE DBE Utilization
(1)
If a firm is determined to be an eligible DBE firm and certified by the Department, the total dollar value of the participation by the DBE will be counted toward the utilization.  The total dollar value of participation by a certified DBE will be based upon the value of work actually performed by the DBE and the actual payments to DBE firms by the firm.

(2)
When a DBE performs as a participant in a joint venture, the firm may count toward its DBE utilization a portion of the total value of participation with the DBE in the joint venture, that portion of the total dollar value being a distinct clearly defined portion of work that the DBE performs with its forces.

(3)
(a)
The Firm may count toward its DBE utilization only expenditures to DBEs that perform a commercially useful function in the work of a contract.  A DBE is considered to perform a commercially useful function when it is responsible for execution of a distinct element of the work of a contract and carrying out its responsibilities by actually performing, managing, and supervising the work involved.  To determine whether a DBE is performing a commercially useful function, the Department will evaluate the amount of work subcontracted, industry practices, whether the amount the firm is to be paid under the contract is commensurate with the work it is actually performing and the DBE credit claimed for its performance of the work, and other relevant factors.

(b)
Consistent with normal industry practices, a DBE may enter into subcontracts. Work that a DBE subcontracts to another DBE firm may be counted toward the contract utilization.  Work that a DBE subcontracts to a non-DBE firm does not count toward the contract utilization. If a DBE Firm or Subcontractor subcontracts a significantly greater portion of the work of the contract than would be expected on the basis of normal industry practices, the DBE shall be presumed not to be performing a commercially useful function.  The Departments decision on the rebuttal of this presumption is subject to review by the Federal Highway Administration but is not administratively appealable to USDOT.

(4)
A Firm may count toward its DBE utilization 60 percent of its expenditures for materials and supplies required to complete the contract and obtained from DBE regular dealer and 100 percent of such expenditures to a DBE manufacturer.  
(a)
For purposes of this provision, a manufacturer is a firm that operates or maintains a factory or establishment that produces on the premises the materials or supplies obtained by the Firm.

(b)
For purposes of this provision, a regular dealer is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials or supplies required for the performance of the contract are bought, kept in stock, and regularly sold to the public in the usual course of business.  To be a regular dealer, the firm must engage in, as its principal business and in its own name, the purchase and sale of the products in question.  A regular dealer in such bulk items as steel, cement, gravel, stone, and petroleum products need not keep such products in stock, if it owns or operates distribution equipment.  Brokers and packagers shall not be regarded as manufacturers or regular dealers within the meaning of this section.

(5)
A firm may count toward its DBE utilization the following expenditures to DBE firms that are not manufacturers or regular dealers:

(a)
The fees or commissions charged by a DBE firm for providing a bona fide service, such as professional, technical, consultant, or managerial services, or for providing bonds or insurance specifically required for the performance of a DOT-assisted contract, toward DBE utilization, provided the fees or commissions are determined to be reasonable and not excessive as compared with fees and commissions customarily allowed for similar services.

(b)
The fees or commissions charged for assistance in the procurement of the materials and supplies, or for transportation charges for the delivery of materials or supplies required on a job site (but not the cost of the materials and supplies themselves), toward DBE utilization, provided the fees are not from a manufacturer or regular dealer and provided the fees are determined to be reasonable and not excessive as compared with fees customarily allowed for similar services.

REPORTS

All requests for subcontracts involving DBE subcontractors shall be accompanied by a certification executed by both the Prime Firm and the DBE subcontractor attesting to the agreed upon unit prices and extensions for the affected contract items.  This document shall be on the Department’s Form RS‑2, or in lieu of using the Department’s Form, copies of the actual executed agreement between the Prime Firm and the DBE subcontractor may be submitted.  In any event, the Department reserves the right to require copies of actual subcontract agreements involving DBE Subcontractors.

The RS‑2 certification forms may be obtained from the Department’s Engineer, or Contract Administrator.

These certifications shall be considered a part of the project records, and consequently will be subject to penalties under Federal Law associated with falsifications of records related to projects.

REPORTING DISADVANTAGED BUSINESS ENTERPRISE PARTICIPATION

When payments are made to Disadvantaged Business Enterprise firms, including material suppliers, firms at all levels (prime, subcontractor, or second tier subcontractor) shall provide the Engineer or Contract Administrator with an accounting of said payments.  This accounting shall be furnished the Engineer or Contract Administrator for any given month by the end of the following month.  Failure to submit this information accordingly may result in (1) withholding of money due in the next partial pay estimate; or (2) removal of an approved Firm from the prequalified bidders list or the removal of other entities from the approved subcontractors list.  The accounting shall list for each payment made to a Disadvantaged Business Enterprise firm the following:

DOT Project Number

Payer Firm Name and Federal Taxpayer ID 

Receiving Subcontractor or Material Supplier and Federal Taxpayer ID or reporting ID

Amount of Payment

Date of Payment

This document shall be on the Department’s DBE Subcontractor Payment Information Form. 

A responsible fiscal officer of the payee firm, subcontractor, or second tier subcontractor who can attest to the date and amounts of the payments shall certify that the accounting is correct. A copy of an acceptable report may be obtained from the Engineer or Contract Administrator.

INSTRUCTIONS FOR COMPLETING

“SUBCONTRACT CERTIFICATION” (FORMS RS-2)

1. Fill out the blank portions of the “Subcontract Certification” (Form RS-2). 

2. The Anticipated  Utilization must be the dollar value or % of work that the prime reasonably expects to award to the Subcontractor under this agreement.

	DBE/MBE/WBE/HUB  SUBCONTRACT CERTIFICATION

	PROFESSIONAL SERVICES CONTRACT

	

	(Contract Number)

	

	     

	(Contractor/Firm Name and Federal Tax Id)
	

	

	     

	(Subcontractor/Firm  Name and Federal Tax Id)
	

	SERVICE / ITEM DESCRIPTION
	Anticipated  Utilization



	     
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	     

	
	TOTAL UTILIZATION:
	     

	SUBMITTED BY:
	
	RECOMMENDED BY:
	

	SUBCONTRACTOR:
	     
	
	CONTRACTOR:
	     

	BY:
	     
	
	BY:
	     

	TITLE:
	     
	
	TITLE:
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